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§501.17

specific performance of covered con-
tractual obligations.

§501.17

OFLC has primary responsibility to
make all determinations regarding the
issuance, denial, or revocation of a
labor certification as described in
§501.1(b) of this part and in 20 CFR part
655, subpart B. The WHD has primary
responsibility to make all determina-
tions regarding the enforcement func-
tions as described in §501.1(c) of this
part. The taking of any one of the ac-
tions referred to above shall not be a
bar to the concurrent taking of any
other action authorized by 8 U.S.C.
1188, 20 CFR part 655, subpart B, or the
regulations in this part. OFLC and the
WHD have concurrent jurisdiction to
impose a debarment remedy under 20
CFR 655.182 or under §501.20 of the reg-
ulations in this part.

Concurrent actions.

§501.18 Representation of the Sec-
retary.

The Solicitor of Labor, through au-
thorized representatives, shall rep-
resent the WHD Administrator and the
Secretary in all administrative hear-
ings under 8 U.S.C. 1188 and the regula-
tions in this part.

§501.19 Civil money penalty assess-
ment.

(a) A civil money penalty may be as-
sessed by the WHD Administrator for
each violation of the work contract, or
the obligations imposed by 8 U.S.C.
1188, 20 CFR part 655, subpart B, or the
regulations in this part. Each failure to
pay an individual worker properly or to
honor the terms or conditions of a
worker’s employment required by 8
U.S.C. 1188, 20 CFR part 655, subpart B,
or the regulations in this part con-
stitutes a separate violation.

(b) In determining the amount of
penalty to be assessed for each viola-
tion, the WHD Administrator shall
consider the type of violation com-
mitted and other relevant factors. The
factors that may be considered include,
but are not limited to, the following:

(1) Previous history of violation(s) of
8 U.S.C. 1188, 20 CFR part 655, subpart
B, or the regulations in this part;

(2) The number of H-2A workers,
workers in corresponding employment,
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or U.S. workers who were and/or are af-
fected by the violation(s);

(3) The gravity of the violation(s);

(4) Efforts made in good faith to com-
ply with 8 U.S.C. 1188, 20 CFR part 655,
subpart B, and the regulations in this
part;

(5) Explanation from the person
charged with the violation(s);

(6) Commitment to future compli-
ance, taking into account the public
health, interest or safety, and whether
the person has previously violated 8
U.S.C. 1188;

(7) The extent to which the violator
achieved a financial gain due to the
violation, or the potential financial
loss or potential injury to the workers.

(c) A civil money penalty for each
violation of the work contract or a re-
quirement of 8 U.S.C. 1188, 20 CFR part
655, subpart B, or the regulations in
this part will not exceed $1,500 per vio-
lation, with the following exceptions:

(1) A civil money penalty for each
willful violation of the work contract,
or of 8 U.S.C. 1188, 20 CFR part 655, sub-
part B, or the regulations in this part,
or for each act of discrimination pro-
hibited by §501.4 shall not exceed $5,000;

(2) A civil money penalty for a viola-
tion of a housing or transportation
safety and health provision of the work
contract, or any obligation under 8
U.S.C. 1188, 20 CFR part 655, subpart B,
or the regulations in this part, that
proximately causes the death or seri-
ous injury of any worker shall not ex-
ceed $50,000 per worker;

(3) For purposes of this section, the
term serious injury includes, but is not
limited to:

(i) Permanent loss or substantial im-
pairment of one of the senses (sight,
hearing, taste, smell, tactile sensa-
tion);

(ii) Permanent loss or substantial im-
pairment of the function of a bodily
member, organ or mental faculty, in-
cluding the loss of all or part of an
arm, leg, foot, hand or other body part;
or

(iii) Permanent paralysis or substan-
tial impairment that causes loss of
movement or mobility of an arm, leg,
foot, hand or other body part.

(4) A civil money penalty for a repeat
or willful violation of a housing or
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